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Mousekeeping
• Webinar platform – Quick tour of how it works
• Mute button, microphone, sound
• Handouts
• Questions
• Tech problems?

• CE certificates
• Breaks
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Legal update: Mental health

Agenda
• Legal Update
• Mental health
• COVID-19
• Confidentiality
• Tobacco
• Miscellaneous

• On the Horizon
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Legal update:
AB 309

AB 309:
Pupil mental health: model referral protocols

Legal update:
AB 309

• Creation of model referral
protocols for addressing
pupil mental health
concerns

Dept. of Education shall develop model
referral protocols for addressing pupil
mental health concerns

• EDC §49428.1
• (a) The department [i.e. the State Department of
Education] shall develop model referral protocols
for addressing pupil mental health concerns.

• Due date for protocols
depends on disbursement
of state funding
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Legal update:
AB 309

Dept. of Education shall consult with a
variety of stakeholders

Legal update:
AB 309

• In developing these protocols, the department shall consult
with

Dept. of Education shall consult with a
variety of stakeholders (continued)

• current classroom teachers and administrators,
• current schoolsite classified staff,
• current schoolsite staff who hold pupil personnel services
credentials,
• current school nurses,
• current school counselors,
• and other professionals involved in pupil mental health as
the department deems appropriate. . . .
• (The list goes on)

• the State Department of Health Care Services,
• the members of the Student Mental Health Policy
Workgroup,
• local educational agencies that have served as state or
regional leaders in state or federal pupil mental health
initiatives,
• county mental health programs,
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Legal update:
AB 309

Use shall be voluntary;
Designed for use by a variety of parties

Legal update:
AB 309

• (b) These protocols shall be designed for use, on a
voluntary basis, by

• and by teacher,
• administrator,

• schoolsites,
• school districts,

• school counselor,
• pupil personnel services,
• and school nurse preparation programs operated by
postsecondary educational institutions.

• county offices of education,
• charter schools,
• the California School for the Deaf,
• and the California School for the Blind,
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Designed for use by a variety of parties,
including programs operated by
postsecondary educational institutions
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Legal update:
AB 309

Model protocols must meet multiple
requirements

Legal update:
AB 309

• The protocols shall do all of the following:

Model protocols must meet multiple
requirements (continued)

• (4) Reflect evidence-based and culturally appropriate
approaches to pupil mental health referral.

• (1) Address the appropriate and timely referral by
school staff of pupils with mental health concerns.
• (2) Reflect a multitiered system of support processes
and positive behavioral interventions and supports.

• (5) Address the inclusion of parents and guardians in
the referral process.
• (FAM §6924, HSC §124260, et al. may be instructional)

• (6) Be written to ensure clarity and ease of use by
certificated and classified school employees.

• (3) Be adaptable to varied local service arrangements
for mental health services.
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Legal update:
AB 309

Model protocols must meet multiple
requirements (continued)

Legal update:
AB 309

• (7) Reflect differentiated referral processes for pupils with
disabilities and other populations for whom the referral process
may be distinct.
• (8) Be written to ensure that school employees act only within the
authorization or scope of their credential or license. This section
shall not be construed as authorizing or encouraging school
employees to diagnose or treat mental illness unless they are
specifically licensed and employed to do so.
• (9) Be consistent with state activities conducted by the department
in the administration of federally funded mental health programs.

Model protocols shall be completed within
two years of the date funds are received or
allocated

• (f) The model referral protocols shall be completed
and made available within two years of the date
funds are received or allocated to implement this
section.

15

15

16

16

Legal update:
AB 309

Dept. of Education shall post the model
protocols on its website

Legal update:
AB 451

• (d) The department shall post the model referral
protocols on its internet website so that they may be
accessed and used by educational institutions
specified in subdivision (b).

• Certain facilities shall
accept a transfer of a
person with a psychiatric
emergency medical
condition (in some
instances)
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AB 451:
Transfer of a person with a psychiatric
emergency medical condition
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Legal update:
AB 451

Which facilities may have to accept the
transfer?

Legal update:

From whom?

AB 451

• HSC §1317.4b
• (a) A psychiatric unit within a general acute care
hospital, . . .
• a psychiatric health facility of more than 16 beds, . . .

• shall accept a transfer of a person with a psychiatric
emergency medical condition . . .
• from a health facility . . . that maintains and
operates an emergency department

• (Per DHCS, five currently exist in CA: Arleta, Long
Beach, Oakland, Sacramento, Santa Clara)

• and the receiving facility shall provide emergency
services and care to that person . . .

• or an acute psychiatric hospital . . .
19

19

20

20

Legal update:
AB 451

Legal update:

When must they accept the transfer?

AB 451

• if all of the following requirements are met:

Facilities that the law expressly
excludes

• (c) This section shall not apply to a facility listed in
Section 4100 of the Welfare and Institutions Code.

• (1) The treating physician at the sending facility has
determined that the patient is medically stable and
appropriate for treatment in a psychiatric setting and has
included that determination in the patient’s medical record.

• E.g. Various state hospitals, various facilities under
contract with the State Department of State Hospitals to
provide competency restoration services, etc.

• (2) The facility has an available bed.

• (d) This section shall not apply to a psychiatric
health facility that is county owned and operated.

• (3) The facility has appropriate facilities and qualified
personnel available to provide the services or care.
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Legal update:
AB 451

Definition:
“Psychiatric emergency medical condition”

Legal update:
SB 507

• HSC §1317.1
• (k)(1) “Psychiatric emergency medical condition” means a
mental disorder that manifests itself by acute symptoms of
sufficient severity that it renders the patient as being
either of the following:

• Took effect on July 1,
2021
• Updates to eligibility for
assisted outpatient
treatment
• Updates to the mental
health professional’s
affidavit

• (A) An immediate danger to himself or herself or to others.
• (B) Immediately unable to provide for, or utilize, food,
shelter, or clothing, due to the mental disorder.
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SB 507:
Mental health services: assisted outpatient
treatment
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Legal update:

Legal update:

Less stringent eligibility criteria

SB 507

SB 507

W IC §5346: Old law’s “requisite criteria”

W IC §5346: New law’s “requisite criteria”

(3) . . . the person is unlikely to survive safely in the

(3)(A) The person is unlikely to survive safely in the

community without supervision.

community without supervision and the person’s
condition is substantially deteriorating.

New affidavit requirement
(Mental health professional’s affidavit
accompanies petition to court)

W IC §5346: Old law: Mental health professional’s
opinion on whether the defendant has capacity to
give informed consent regarding psychotropic
medication
§5346(b)(5)(B) does not exist in the old law.

[AND]
(6) The person’s condition is substantially
deteriorating.

[OR]

W IC §5346: New law: Mental health professional’s
opinion on whether the defendant has capacity to
give informed consent regarding psychotropic
medication
. . . (b)(5)(B) An examining mental health professional
in their affidavit to the court shall address the issue of
whether the defendant has capacity to give
informed consent regarding psychotropic
medication.

[AND]
(8) . . . the person is in need of assisted outpatient

(B) The person is in need of assisted outpatient

treatment in order to prevent a relapse or
deterioration that would be likely to result in grave
disability or serious harm to the person or to others,

treatment in order to prevent a relapse or
deterioration that would be likely to result in grave
disability or serious harm to the person or to others,

as defined in Section 5150.

as defined in Section 5150.
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Legal update:
988 phone line

988 phone line:
National Suicide Prevention Lifeline

Legal update:
988 phone line

• December 20, 2021: The Substance Abuse and Mental
Health Services Administration (SAMHSA) announced that
it will spend “$282 million to help transition the National
Suicide Prevention Lifeline from its current 10-digit
number to a three-digit dialing code – 988.”

• National Suicide
Prevention Lifeline phone
number will change from
a ten-digit number to a
three-digit number

• Current number: 1-800-273-TALK (8255)

• New number will be 988

• Future number: 988
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Legal update:
988 phone line

July 16, 2022:
Call, text, or chat available nationwide

Legal update:
988 phone line

• SAMHSA: “The 988 dialing code will be available
nationally for call, text or chat beginning in July 2022.”

The ten-digit phone number will remain
available, even after 988’s launch

• National Suicide Prevention Lifeline website: “The
current Lifeline phone number (1-800-273-8255) will
always remain available to people in emotional
distress or suicidal crisis, even after 988 is launched
nationally.”

• National Suicide Prevention Lifeline website: “While some
areas may be currently able to connect to the Lifeline by
dialing 988, this dialing code will be available to
everyone across the United States starting on July 16,
2022.”
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Transition to a three-digit National Suicide
Prevention Lifeline phone number
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Legal update:
988 phone line

California has even bigger plans for
988 . . . “No wrong door” approach

Legal update:
988 phone line

• September 3, 2021: California’s Department of
Health Care Services (DHCS) announced that it “will
invest $20 million in California’s network of
emergency call centers to support the launch of a
new 988 hotline, an alternative to 911 for people
seeking help during a mental health crisis.”

California has even bigger plans for 988 . .
. “No wrong door” approach (continued)

• September 3, 2021: “‘When people are in a mental
health crisis, they need to get quick help from the right
place at the right time,’ said California Health and
Human Services Secretary Dr. Mark Ghaly. ‘While the
911 system is dedicated to public safety emergencies, the
launch of the 988 hotline next summer gives people an
easy-to-remember number to call for focused support
during behavioral health emergencies.’”

• DHCS is promoting CA’s 988 as a hotline for any type
of mental health crisis
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SB 336:
Internet posting of COVID-19 public health
orders and mandatory guidance
• Took effect October 4, 2021
(urgency statute necessary
for the immediate
preservation of the public
peace, health, or safety)
NEW
HEALTH
• Requires Internet posting of
ORDER!
COVID-19-related public
health orders and
mandatory guidance
Legal update:

Legal update: COVID-19 and other diseases

SB 336

M ASK UP
AND

CARRY O N
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Legal update:
SB 336

Requirements for the California State
Department of Public Health

Legal update:
SB 336

• HSC §120121

• (a) Publish, on its internet website, the order or
mandatory guidance and the date that the order or
mandatory guidance takes effect.
• (b) Create an opportunity for local communities,
businesses, nonprofit organizations, individuals, and
others to sign up for an email distribution list relative
to changes to the department’s order or mandatory
guidance.

• . . . when the [California State Department of Public
Health] issues a statewide order or mandatory
guidance related to preventing the spread of
COVID-19 or protecting public health against a
threat of COVID-19, the department shall do both of
the following:
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Requirements for the California State
Department of Public Health (continued)
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Legal update:
SB 336

Legal update:

Requirements for local health officers

SB 336

• HSC §120122

Requirements for local health officers
(continued)

• (a) Publish, on their internet website, the order and
the date that the order takes effect.

• . . . when a local health officer issues a jurisdictionwide
local order, not in conflict with state law or with orders or
mandatory guidance issued pursuant to Section 120121,
related to preventing the spread of COVID-19 or
protecting public health against a threat of COVID-19,
the local health officer shall do both of the following:

• (b) Create an opportunity for local communities,
businesses, nonprofit organizations, individuals, and
others to sign up for an email distribution list relative
to changes to the local health officer’s order.
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Legal update:
SB 510

SB 510:
Health care coverage: COVID-19 cost
sharing

Legal update:
SB 510

Health care service plans shall cover the
costs for COVID-19 diagnostic and
screening testing

• HSC §1342.2
• (a) Notwithstanding any other law, a health care service plan
contract that covers medical, surgical, and hospital benefits . .
. shall cover the costs for COVID-19 diagnostic and
screening testing and health care services related to
diagnostic and screening testing approved or granted
emergency use authorization by the federal Food and Drug
Administration for COVID-19, regardless of whether the
services are provided by an in-network or out-of-network
provider.

• Parts of this bill have
retroactive application
back to March 4, 2020
• Eliminates cost sharing,
deductibles, et al., for
COVID-19 testing,
immunizations, and some
related services
39

39

40

40

Legal update:
SB 510

No copayment, coinsurance, or deductible
for COVID-19 diagnostic and screening
testing

Legal update:
SB 510

• Coverage required by this section shall not be subject to
copayment, coinsurance, deductible, or any other form
of cost sharing. Services related to COVID-19 diagnostic
and screening testing include, but are not limited to,
hospital or health care provider office visits for the
purposes of receiving testing, products related to testing,
the administration of testing, and items and services
furnished to an enrollee as part of testing.

• (2) A health care service plan contract shall not impose
prior authorization or any other utilization
management requirements on COVID-19 diagnostic and
screening testing.
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No prior authorization requirements on
COVID-19 diagnostic and screening
testing
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Legal update:
SB 510

Rules re: diagnostic and screening testing
will change for out-of-network providers
after the federal public health emergency

Legal update:
SB 510

• (4)(B) The requirement in this subdivision to cover COVID-19
diagnostic and screening testing and health care services
related to testing without cost sharing, when delivered by
an out-of-network provider, shall not apply with respect to
COVID-19 diagnostic and screening testing and services
related to testing furnished on, or after, the expiration of
the federal public health emergency. All other
requirements of this subdivision shall remain in effect after
the federal public health emergency expires.

Health care service plans shall cover the
costs for COVID-19 immunizations, etc.

• (b)(1) A health care service plan contract that covers
medical, surgical, and hospital benefits shall cover
without cost sharing any item, service, or
immunization that is intended to prevent or
mitigate COVID-19 . . .
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Legal update:
SB 510

No copayment, coinsurance, or deductible
for COVID-19 immunizations, etc.

Legal update:
SB 510

• (3)(A) A health care service plan subject to this
subdivision shall not impose any cost-sharing
requirements, including a copayment, coinsurance, or
deductible, for any item, service, or immunization
described in paragraph (1), regardless of whether such
service is delivered by an in-network or out-of-network
provider.

No prior authorization requirements on
COVID-19 immunizations, etc.

• (4) A health care service plan subject to this subdivision
shall not impose prior authorization or any other
utilization management requirements on any item,
service, or immunization described in paragraph (1) or
to items or services that are necessary for the furnishing
of the items, services, or immunizations described in
subparagraph (D) of paragraph (3).
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Legal update:
SB 510

Rules re: immunizations, etc. will change
for out-of-network providers after the
federal public health emergency

Legal update:
SB 510

• (3)(E)(ii) The requirement in this paragraph to cover any
item, service, or immunization described in paragraph (1)
and to cover items or services that are necessary for the
furnishing of the items, services, or immunizations described
in subparagraph (D) without cost sharing when delivered by
an out-of-network provider will not apply with respect to
an item, service, or immunization furnished on or after the
expiration of the federal public health emergency. All
other requirements of this section shall remain in effect after
the federal public health emergency expires.

• (d) This section shall apply retroactively beginning from
the Governor’s declared State of Emergency related to
the SARS-CoV-2 (COVID-19) pandemic on March 4,
2020.
• i.e. Retroactive application to:
• COVID-19 diagnostic and screening testing and health care
services related to diagnostic and screening testing
• Any item, service, or immunization that is intended to prevent or
mitigate COVID-19
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Retroactive application
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Legal update:
SB 510

Bill also addresses cost sharing, etc. for
future public health emergencies

Legal update:
SB 510

Bill also addresses cost sharing, etc. for
future public health emergencies (continued)

• (1) An evidence-based item, service, or immunization that is intended
to prevent or mitigate a disease as recommended by the United States
Preventive Services Task Force that has in effect a rating of “A” or “B”
or the Advisory Committee on Immunization Practices of the federal
Centers for Disease Control and Prevention.
• (2) A health care service or product related to diagnostic and
screening testing for the disease that is approved or granted
emergency use authorization by the federal Food and Drug
Administration, or is recommended by the State Department of Public
Health or the federal Centers for Disease Control and Prevention.

• HSC §1342.3
• (a) A health care service plan contract that covers
medical, surgical, and hospital benefits . . . shall cover,
without cost sharing and without prior authorization or
other utilization management, the costs of the following
health care services to prevent or mitigate a disease
when the Governor of the State of California has
declared a public health emergency due to that disease:
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Timeline:
At-home COVID-19 tests

Side bar:

Side bar: At-home COVID-19 tests

At-home COVID-19 tests

• August 30, 2021
• CMS announced that Medicaid and CHIP beneficiaries may
be eligible for free at-home COVID-19 tests
• CMS announcement included plenty of ambiguities re: eligibility
• Tests/month: Limitless? . . .
• January 10, 2022: Follow-up statement from HHS: “State
Medicaid and Children’s Health Insurance Program (CHIP)
programs must cover all types of FDA-authorized COVID-19
tests without cost sharing under CMS’s interpretation of the
American Rescue Plan Act of 2019 (ARP).”
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Side bar:
At-home COVID-19 tests

Timeline:
At-home COVID-19 tests (continued)

Side bar:
At-home COVID-19 tests

• January 10, 2022
• HHS announced that privately insured individuals can
obtain free over-the-counter at-home COVID-19 tests

• January 14, 2022
• White House announced that all individuals can
order free at-home COVID-19 tests directly from the
US government

• Eight free tests/month
• “The new coverage requirement means that most consumers
with private health coverage can go online or to a
pharmacy or store, buy a test, and either get it paid for up
front by their health plan, or get reimbursed for the cost by
submitting a claim to their plan. ”

• Four free tests/residential address
• No requirements re: health insurance
• www.covidtests.gov
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Timeline:
At-home COVID-19 tests (continued)

54

54

9

Side bar:
At-home COVID-19 tests

Timeline:
At-home COVID-19 tests (continued)

Now back to legal update . . .

• February 3, 2022
• CMS announced that “people in either Original Medicare
or Medicare Advantage” can obtain free over-thecounter at-home COVID-19 tests, “in early spring” 2022
• Eight free tests/month
• “This new initiative will enable payment from Medicare
directly to participating pharmacies and other participating
entities to allow Medicare beneficiaries to pick up tests at
no cost.”
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Legal update:
SB 742

SB 742:
Vaccination sites: unlawful activities:
obstructing, intimidating, harassing, etc.

Legal update:
SB 742

• Took effect October 8, 2021
(urgency statute necessary for
the immediate preservation of
the public peace, health, or
safety)
• Criminal penalties for
obstructing, injuring, harassing,
intimidating, or interfering with
a person within 100 feet of a
vaccination site

New crime: Obstructing, injuring, harassing,
etc. a person within 100 feet of any
vaccination site

• PEN §594.39
• (a) It is unlawful to knowingly approach within 30 feet of
any person while a person is within 100 feet of the
entrance or exit of a vaccination site and is seeking to
enter or exit a vaccination site, or any occupied motor
vehicle seeking entry or exit to a vaccination site, for the
purpose of obstructing, injuring, harassing, intimidating, or
interfering with that person or vehicle occupant.
• Note: This law is not limited to COVID-19 vaccination sites
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Legal update:
SB 742

Legal update:

Criminal penalties

SB 742

• (b) A violation of subdivision (a) is punishable by a
fine not exceeding one thousand dollars ($1,000),
imprisonment in a county jail not exceeding six
months, or by both that fine and imprisonment.

• PEN §594.39
• (c)(1) “Harassing” means knowingly approaching,
without consent, within 30 feet of another person or
occupied vehicle for the purpose of passing a leaflet
or handbill to, displaying a sign to, or engaging in
oral protest, education, or counseling with, that other
person in a public way or on a sidewalk area.
59

59

Definition:
“Harassing”
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Legal update:
SB 742

Definition:
“Vaccination site”

Legal update:
AB 1113

• PEN §594.39

AB 1113:
Public postsecondary education: exemption
from tuition and fees

• Public California
community colleges and
universities shall not charge
fees or tuition to surviving
spouses and surviving
children of certain
healthcare workers who
died of COVID-19

• (c)(6) “Vaccination site” means the physical location
where vaccination services are provided, including,
but not limited to, a hospital, physician’s office, clinic,
or any retail space or pop-up location made
available for vaccination services.
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Legal update:
AB 1113

No fees or tuition for surviving spouses and
surviving children of certain healthcare
workers who died of COVID-19

Legal update:
AB 1113

• EDC §68120.3
• (a) Notwithstanding any other law, no mandatory systemwide fees or
tuition or mandatory campus-based fees of any kind shall be
required or collected by the Regents of the University of California,
the Board of Directors of the Hastings College of the Law, the
Trustees of the California State University, the Board of Governors
of the California Community Colleges, or any campus of the
University of California, the California State University, or the
California Community Colleges, from any surviving spouse or
surviving child of a deceased person who met all of the
following requirements:

No fees or tuition for surviving spouses and
surviving children of certain healthcare
workers who died of COVID-19 (continued)

• (1) The deceased person was a resident of this state.
• (2) The deceased person was a licensed physician or a
licensed nurse employed by or under contract with a
health facility regulated and licensed by the State
Department of Public Health to provide medical
services or a first responder employed to provide
emergency services as described in Section 8562 of the
Government Code.
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Legal update:
AB 1113

No fees or tuition for surviving spouses and
surviving children of certain healthcare
workers who died of COVID-19 (continued)

Legal update:
AB 1113

• (3) The deceased person’s principal duties consisted of
providing medical services or emergency services
during the COVID-19 pandemic state of emergency.

• (b) . . . a person who qualifies for the waiver of
mandatory systemwide fees and tuition and
mandatory campus-based fees under this section . . .
shall meet all of the following requirements:

• (4) The deceased person died of COVID-19 during the
COVID-19 pandemic state of emergency.
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Requirements for those who qualify
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Legal update:
AB 1113

Requirements for those who qualify
(continued)

Requirements for those who qualify
(continued)

Legal update:
AB 1113

• (1) Enrollment as an undergraduate student at a
campus of the University of California or the
California State University or as a student at a campus
of the California Community Colleges.

• (2) Documentation that the
student’s annual income,
including the value of any support
received from a parent, does not
exceed the maximum household
income and asset level for an
applicant for a Cal Grant A
award, as set forth in Section
69432.7.
• Reference
https://www.csac.ca.gov/post/
cal-grant-income-and-assetceilings for income and asset
ceilings
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Legal update:
AB 1113

Requirements for those who qualify
(continued)

Legal update:
AB 1113

• (3) The surviving child or spouse was a resident of
California during the COVID-19 pandemic state of
emergency.

Definition:
“COVID-19 pandemic state of emergency”

• EDC §68120.3
• (e)(1) “COVID-19 pandemic state of emergency”
means the period of time from the first declaration of
emergency on March 4, 2020, until the Governor lifts
the state of emergency.
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Legal update:

Legal update: Confidentiality

AB 133

AB 133:
“California Health and Human Services
Data Exchange Framework”

• Various effective dates
• Creates the California
Health and Human
Services Data Exchange
Framework
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Legal update:
AB 133

Statewide framework that will require the
exchange of health info among many CA
health care entities and CA govt agencies

Legal update:
AB 133

• HSC §130290

Not intended to be a single repository
of data . . .

• (1) The California Health and Human Services Data
Exchange Framework is not intended to be an
information technology system or single repository
of data, rather it is technology agnostic and is a
collection of organizations that are required to share
health information using national standards and a
common set of policies in order to improve the health
outcomes of the individuals they serve.

• (a) On or before July 1, 2022 . . . the California Health
and Human Services Agency . . . shall establish the
California Health and Human Services Data Exchange
Framework . . . that will govern and require the exchange
of health information among health care entities and
government agencies in California.
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Legal update:
AB 133

Real-time access or exchange of health
information

Legal update:
AB 133

• (2) The California Health and Human Services Data
Exchange Framework will be designed to enable and
require real-time access to, or exchange of, health
information among health care providers and payers
through any health information exchange network,
health information organization, or technology that
adheres to specified standards and policies.

By January 31, 2024: Info must be
exchanged for treatment, payment, and
operations purposes (for many entities)

• (b)(1) On or before January 31, 2024, the entities
listed in subdivision (f), except those identified in
paragraph (2), shall exchange health information or
provide access to health information to and from
every other entity in subdivision (f) in real time . . . for
treatment, payment, or health care operations.
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Legal update:
AB 133

First wave of affected entities
By January 31, 2023: Execute agreement
By January 31, 2024: Begin info exchange

Legal update:
AB 133

• (f) On or before January 31, 2023, . . . the following health care organizations shall execute the
California Health and Human Services Data Exchange Framework data sharing agreement
pursuant to subdivision (a):

• (b)(2) The requirement in paragraph [b](1) shall not apply to
• physician practices of fewer than 25 physicians,
• rehabilitation hospitals,

• (1) General acute care hospitals, as defined by Section 1250.
• (2) Physician organizations and medical groups.

• long-term acute care hospitals,
• acute psychiatric hospitals,

• (3) Skilled nursing facilities, as defined by Section 1250, that currently maintain electronic records.
• (4) Health care service plans and disability insurers that provide hospital, medical, or surgical
coverage that are regulated by the Department of Managed Health Care or the Department of
Insurance. This section shall also apply to a Medi-Cal managed care plan under a comprehensive
risk contract with the State Department of Health Care Services . . .

• critical access hospitals, . . .
• rural general acute care hospitals with fewer than 100 acute care beds,

• (5) Clinical laboratories, as that term is used in Section 1265 of the Business and Professions Code,
and that are regulated by the State Department of Public Health.

• state-run acute psychiatric hospitals,
• and any nonprofit clinic with fewer than 10 health care providers

• (6) Acute psychiatric hospitals, as defined by Section 1250.
• But are psychiatric hospitals actually in the “second wave”? See next slide . . .

• until January 31, 2026.
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Second wave of affected entities
By January 31, 2023: Execute agreement
By January 31, 2026: Begin info exchange
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Legal update:
AB 133

What about county providers?
CA must “encourage” county health, public
health, and social services to join

Legal update:
AB 133

• (e) On or before January 31, 2023, the California Health
and Human Services Agency shall work with the California
State Association of Counties to encourage the inclusion of
county health, public health, and social services, to the
extent possible, as part of the California Health and
Human Services Data Exchange Framework in order to
assist both public and private entities to connect through
uniform standards and policies. . . .

Master patient indices

• (h) On or before July 31, 2022, the California Health
and Human Services Agency shall develop . . . a
strategy for unique, secure digital identities capable
of supporting master patient indices to be
implemented by both private and public
organizations in California.
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Legal update:
SB 24

SB 24:
Healthcare providers and domestic violence
protective orders

Legal update:
SB 24

• Takes effect January 1,
2023
• Healthcare providers must
create protocols that will
prevent the disclosure of
info to a party that a court
has restrained via FAM
§6322

• FAM §6323.5
• (b)(1) . . . in accordance with Section 6322, a court
may include in an ex parte order a provision
restraining a party from accessing records and
information pertaining to the health care,
education, daycare, recreational activities, or
employment of a minor child of the parties.
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Legal update:
SB 24

Legal update:

By February 1, 2023: Protocols due

SB 24

• (c)(1)(A) An essential care provider shall, on or
before February 1, 2023, develop protocols relating
to the provider’s compliance with the order described
in subdivision (b), including, at a minimum,

Minimum requirements for the protocols

• designating the appropriate personnel responsible for
receiving the protective order,
• establishing a means of ensuring that the restrained
party is not able to access the records or information,
• and implementing a procedure for submission of a copy of
an order and for providing the party that submits the
copy of the order with documentation indicating when,
and to whom, the copy of the order was submitted.
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Courts may restrain a party from accessing
certain records re: their minor child
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Legal update:
SB 24

Definition:
“Essential care provider”

Legal update: Tobacco

• FAM §6323.5
• (a)(2) “Essential care provider” includes a public or
private school, health care facility, daycare facility,
dental facility, or other similar organization that
frequently provides essential social, health, or care
services to children.
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Legal update:
AB 541

AB 541:
SUD programs: tobacco assessments

Legal update:
AB 541

SUD programs shall assess patients/clients
for use of all tobacco products at intake

• HSC §11756.5
• (a) An alcoholism or substance use disorder recovery or
treatment facility licensed under this division [i.e. Division
10.5 of the Health and Safety Code] or an alcohol or
other drug program certified by the department [i.e. the
State Department of Health Care Services] . . . shall
assess each patient or client for use of all tobacco
products at the time of the initial intake.

• SUD programs shall
assess patients for use of
tobacco products at
intake, and then offer
treatment or referral if
appropriate
87
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Legal update:
AB 541

Assessment shall include questions
recommended in the most recent version of
the DSM

Legal update:
AB 541

• (b) For a patient or client with tobacco use disorder, a licensed
facility or certified program, as described in subdivision (a), shall do
all of the following:

• This assessment shall include questions recommended
in the most recent version of the Diagnostic and
Statistical Manual of Mental Disorders under
tobacco use disorder, or similar evidence-based
guidance, for determining that an individual has a
tobacco use disorder.

• (1) Provide information to the patient or client on how continued use of
tobacco products could affect their long-term success in recovery
from substance use disorder.
• (2) Recommend treatment for tobacco use disorder in the treatment
plan.
• (3) Offer either treatment, subject to the limitation of the license or
certification issued by the department, or a referral for treatment for
tobacco use disorder.
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For a patient/client with tobacco use
disorder, SUD programs shall do all of the
following
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Definition:
“Tobacco product”

Legal update:
AB 541

Legal update:
AB 541

• BPC §22950.5
• (d)(1) “Tobacco product” means any of the following:

Definition:
“Tobacco product” (continued)

• (2) “Tobacco product” does not include a product that
has been approved by the United States Food and
Drug Administration for sale as a tobacco cessation
product or for other therapeutic purposes where the
product is marketed and sold solely for such an
approved purpose.

• (A) A product containing, made, or derived from tobacco or nicotine that is
intended for human consumption, whether smoked, heated, chewed, absorbed,
dissolved, inhaled, snorted, sniffed, or ingested by any other means, including, but
not limited to, cigarettes, cigars, little cigars, chewing tobacco, pipe tobacco, or
snuff.
• (B) An electronic device that delivers nicotine or other vaporized liquids to the
person inhaling from the device, including, but not limited to, an electronic
cigarette, cigar, pipe, or hookah.
• (C) Any component, part, or accessory of a tobacco product, whether or not sold
separately.
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Legal update:
SB 395

SB 395:
Excise tax: electronic cigarettes

Legal update:
SB 395

12.5 percent sales tax on e-cigarettes
(as defined)

• RTC §31002

• Takes effect July 1,
2022
• 12.5 percent sales tax
on e-cigarettes/related
products

• (a)(1)(A) Beginning July 1, 2022, a purchaser shall
pay a tax on the purchase for use in this state of an
electronic cigarette from a retailer at the rate of
12.5 percent of the sales price of the electronic
cigarette.
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Legal update:
SB 395

Legal update:

Disbursement of the revenue

SB 395

• RTC §31005

• (1) Eighteen percent of the moneys to the Health
Education Account, . . . for tobacco control programs . . .

• (b) . . . all amounts in the California Electronic
Cigarette Excise Tax Fund are continuously
appropriated without regard to fiscal year as
follows:

• (2) Twelve percent of the moneys into the California
Children and Families Trust Fund . . .
• (3)(A) Forty-eight percent of the moneys to fund the
Proposition 56 Medi-Cal Physicians and Dentists
Loan Repayment Act . . .
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Disbursement of the revenue (continued)
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Legal update:
SB 395

Legal update:

Disbursement of the revenue (continued)

SB 395

Definition:
“Electronic cigarette”

• RTC §31001

• (4) Five percent of the moneys to the Department of Health Care
Access and Information to fund the Health Professions Career
Opportunity Program . . .
• (5) Seven percent of the moneys to the University of California to
support the joint program in medical education between the
University of California San Francisco (UCSF) School of Medicine,
UCSF Fresno, and the University of California, Merced, including, but
not limited to, using funds to establish new residency and clinical
rotation positions for program participants and graduates in the San
Joaquin Valley.
• (6) Ten percent of the moneys to the Small and Rural Hospital Relief
Fund . . .

• (c)(1) “Electronic cigarette” means any of the following:
• (A) A device or delivery system sold in combination with any liquid substance
containing nicotine that can be used to deliver to a person nicotine in
aerosolized or vaporized form, including, but not limited to, an e-cigarette, ecigar, e-pipe, vape pen, or e-hookah.
• (B) A component, part, or accessory of a device described in subparagraph (A)
that is used during the operation of the device if sold in combination with a
liquid substance containing nicotine.
• (C) A liquid or substance containing nicotine, whether sold separately or sold in
combination with any device, that could be used to deliver to a person nicotine
in aerosolized or vaporized form.
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Legal update:
SB 395

Definition:
“Electronic cigarette” (continued)

Legal update: Miscellaneous

• (2) “Electronic cigarette” does not include a product
that has been approved by the United States Food
and Drug Administration for sale as a tobacco
cessation product or for other therapeutic purposes if
that product is marketed and sold solely for that
approved use.
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Legal update:
SB 447

SB 447:
Civil actions: decedent’s cause of action:
pain and suffering damages

Legal update:
SB 447

• CCP §377.34
• (a) In an action or proceeding by a decedent’s personal
representative or successor in interest on the decedent’s cause
of action, the damages recoverable are limited to the loss or
damage that the decedent sustained or incurred before
death, including any penalties or punitive or exemplary
damages that the decedent would have been entitled to
recover had the decedent lived, and do not include damages
for pain, suffering, or disfigurement.

• Damages for pain,
suffering, or disfigurement
now available in an action
or proceeding by a
decedent’s personal
representative or successor
in interest (in some
instances)
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Decedent’s representative usually cannot
recover on the decedent’s pain, suffering, or
disfigurement. However . . .
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Legal update:
SB 447

Law now temporarily allows decedent’s
representative to recover on the decedent’s
pain, suffering, or disfigurement

Legal update:
SB 447

Plaintiffs must report recovery of the pain,
suffering, or disfigurement damages to the
Judicial Council

• (c) A plaintiff who recovers damages pursuant to
subdivision (b) between January 1, 2022, and
January 1, 2025, inclusive, shall, within 60 days after
obtaining a judgment, consent judgment, or courtapproved settlement agreement entitling the plaintiff
to the damages, submit to the Judicial Council a copy
of the judgment, consent judgment, or court-approved
settlement agreement . . .

• (b) Notwithstanding subdivision (a), in an action or
proceeding by a decedent’s personal representative or
successor in interest on the decedent’s cause of action, the
damages recoverable may include damages for pain,
suffering, or disfigurement if the action or proceeding was
granted a preference pursuant to Section 36 before
January 1, 2022, or was filed on or after January 1,
2022, and before January 1, 2026.
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Legal update:
SB 447

In professional negligence claims against
health care providers, noneconomic losses
still capped at $250K
• (e) Nothing in this section alters Section 3333.2 of the Civil
Code.

Judicial Council shall submit report to
Legislature

Legal update:
SB 447

• (d)(1) On or before January 1, 2025, the Judicial
Council shall transmit to the Legislature a report
detailing the information received pursuant to
subdivision (c) for all judgements, consent judgements,
or court-approved settlement agreements rendered
from January 1, 2022, to July 31, 2024, inclusive, in
which damages were recovered pursuant to
subdivision (b). . . .

• CIV § 3333.2
• (a) In any action for injury against a health care provider based
on professional negligence, the injured plaintiff shall be entitled
to recover noneconomic losses to compensate for pain, suffering,
inconvenience, physical impairment, disfigurement and other
nonpecuniary damage.
• (b) In no action shall the amount of damages for noneconomic
losses exceed two hundred fifty thousand dollars ($250,000).
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On the Horizon

On the Horizon

State legislation newly introduced to
watch

• AB 2020 - Definition of Grave Disability
• AB 2275 – Would state that the 72-hour clock
“starts” at 5150 custodial hold; also provides for
certification hearing when patient is on serial holds

107

107

108

108

18

On the Horizon

Federal Laws and Regulatory Actions

On the Horizon

• State of the Union Address: Mental Health Crisis has only worsened as a result of
the COVID-19 pandemic, we need to:

Federal laws and regulatory actions to
watch

• 21st Century Cures Act

• Strengthen system capacity and connect people who need help to a continuum of care
(making funding for community behavioral health centers permanent)
• Expand mental health care workforce ($1B for training, scholarships and loan forgiveness;
also train and support paraprofessionals and certification programs for peer specialists)
• Establish a crisis-care response system to support the 988 crisis line launch in July (staff
local crisis centers so patients can avoid having to go to the emergency room)
• Focus on children’s mental health (especially important due to harm caused by the
pandemic)
• Continue to push insurance companies to improve behavioral health care coverage (parity
has been called for since 2008, but enforcement has been left up to the states)

• Interoperability and Transparency

• 42 CFR Part 2
• New Regulations (CARES Act of 2020)

• AB 133, CalAIMS, MDT Models
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Questions?
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